The thought of 20 million people killed in conflicts around the globe since World War II can leave one believing that conflict seems inevitable, certain and evermore deadly. The inevitability and increase in conflict can be discerned from the fact that more peacekeeping missions have occurred during the 1990's than the entire life span of the United Nations. This raises the question is it a 'just war' or is it just another war?
Development of IHL
The Christian ages concept of justa causa meaning 'just cause' as an argument for war was inevitably found to be wrong. It was a self-serving argument that could be used to make any conflict, where the cause was based on religious or moral grounds, appear acceptable.
In the 18 th century's Age of Enlightenment more stringent rationales for the conduct of war were formulated and concepts such as Rousseau's social contract 1 and a civil society prevention is developing, more needs to occur between the rhetoric and reality at the operational, structural and systemic levels, including the strengthening of norms and institutions, to prevent wars and the ongoing destruction of lives.
Rationale for the Rules of War
The IHL principles of discrimination and proportionality 3 were developed in detail to ensure that those who participated in conflict were clear about the rules. These rules attempted to provide a balance between military goals and the protection of humans during war. Combatant immunity is a key principle of IHL that allows combatants in conflict to engage in activity that in nonconflict would be considered criminal, namely the deliberate killing of another. This dramatic overturning of basic principles of humankind calls for considerable control requiring laws of war which specify the criteria for military command and control.
Lawful combatants are established by factors such as: (1) whether they are under responsible command; (2) whether they are wearing a fixed and recognisable sign, or (3) whether they are carrying arms openly. Through this process national armies are held accountable, ultimately to their citizens. The United Nations Charter has limited the use of force to the realms of self-defence with legal use of force being possible in only four situations. The conduct of war has changed and IHL may have to catch up if it is not to become redundant. It has been suggested that much of the terminology of the Geneva Conventions and the legal paradigm in which war is conducted, has become redundant. Concepts such as international and internal conflict no longer reflect the real world. John Ralston Saul has referred to it as 'normalization of irregular wars'. 8 With the so-called 'war on terror' the debate rages around the Geneva Conventions applicability to wars, which are conducted very differently to the way envisioned at the time of their creation.
One argument is that the laws are valid but not being observed; another argument is that they no longer cover the reality and should be drafted anew. 9 We have witnessed the There were 63,000 subsidiaries. Today there are over 820,000. Altogether these structures produce a quarter of the world's GDP.
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A corporation files articles of incorporation with the government of a state within which it operates. If operating outside the state it registers with the government of the states within which it operates as a foreign corporation and may be subject to the laws of the host state, assuming the host state has a functioning legal system, which is often not the case where it is at war, or is a failed state.
In the early 19 th century corporations were given limited charter by the legislator of the state within which they operated which focused on the protection of the public interest. Later they were recognised as having the entitlements of a natural person (Santa Clara County v Southern Pacific Railroad Co., 118 U.S. 394 (1886) . This historic US Supreme Court decision was the beginning of power transference to wealthy corporations in competition with individuals, small businesses and now even states. From 1886 there has been a steady progression of legal changes to favour corporations, taking away the control of the state and its citizens.
Once a corporation is registered, and focused on the corporate shareholders (not stakeholders) interests, there is little governmental restriction. The lifespan of a corporation or its ownership of land and capital is no longer limited. This lack of internal governance has raised debate on the need to amend section 181 of the Corporations Act 2001 (Cth) to require directors to consider broader issues of social 12 See n 8. p.190 responsibility as well as profit for shareholders.
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The UK is leading the way in this area with the Companies Act 2006 receiving Royal Assent on the 8 th November 2006. This law requires directors to take into account interests of stakeholders such as employees, suppliers, customers, the community and the environment but still ultimately gives the shareholders interest priority. UK companies causing harm to people overseas may be bought to account in the UK courts. The UK has also shown considerable initiative on PMCs, acknowledging the delicate policy questions for governments who, while not wanting to be seen as endorsing undesirable activities, also do not want to limit companies in conducting business of economic benefit to the UK.
14 Notwithstanding this desire to maintain sovereignty, western governments' liaisons with their corporate creations mean they are now entangled in a death tryst. The invasion of the last sacred domain of sovereign democratic states, namely the right to bear arms in defence of its citizens, is being handed over to PMCs. These can now be found in large numbers listed on public websites. 15 In the first Gulf war in 1991 it is estimated the ratio of PMC personnel to state defence personnel was 1:100; in the 2003 Iraq war this ratio has been reduced to1:10.
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The 20 th century's unique protection of these sacred domains is rapidly being overcome by their privatisation. Joel Bakan, Professor of 13 Civil authorities accountable to citizens need to have the capacity to exercise political control over the operations and financing of security forces. Civil society must be able to monitor security forces and have the ability to provide constructive input to the political debate on security. Security personnel must be highly disciplined and trained in their duties and reflect the diversity of the society they represent. Policy makers must place priority on fostering peace.
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The introduction of PMCs raises the question of accountability and how any of these goals can be satisfied. The current crisis facing Afghanistan is inherent in these arrangements of momentary convenience, with the possibility that Afghanistan will now become a 'failed state'.
Need to enforce control

Definitional problems
IHL has definitions for actors and non-actors in war zones that do not nicely fit PMCs or their employees. Agreements between the states involved in conflict and the regimes that they will support generally exclude the state, on whose territory the crime is most likely to The US Department of Justice has published a number of memos confirming there is nothing in US law prohibiting the use of 'cruel, inhuman and degrading treatment' when committed by non-military US citizens acting outside the borders of the US and has backed this up with proposed amendments to the Crimes Act 1996. With the belief in a just cause, such people are often seen as heroes beyond prosecution and in the aftermath of war, the victor state is keen that such individuals not be prosecuted.
The PMCs argue their desire to maintain a good public relations image is sufficient to make them want to operate within the IHL regime. 34 However, when serious breaches of IHL are committed, is it enough that sacking of the employee is the only repercussion they are likely to face? Further, the corporation is unlikely to be subject to any prosecutions.
Contrast this with the enforcement of discipline Australian defence personnel face under the DFDA where public image is all important. In Re Aird & Ors; Ex Parte Alpert (B60/2003) an Australian soldier stationed in Malaysia was accused of rape while on leave in Thailand and subjected to a court martial. By a 4-3 majority, the High Court held that it is constitutional for parliament to make the soldiers alleged conduct a service offence under the defence power.
A desire to control military personnel's actions when on leave by extension of Australian courts martial to criminal actions in a friendly foreign country with a fully functioning criminal law system is unlikely to 33 be applied to PMC employees, even when contracted to governments. This may well result in reluctance on the part of PMCs to consent to the DFDA applying to their employees.
Supposing a PMC employee contracted to the Australian Defence force goes to South Africa on leave and there, as a civilian, rapes a woman. If it is known the employee is connected to Australia's defence then it could be seen as damaging Australia's reputation. The fact that the person is a civilian and on holiday at the time would not necessarily prevent the problem arising. The question of service connection arises and could still clearly effect Australia's reputation. In theory civilians holidaying in a foreign country, could be subject to court martial under Australian law whilst employed by a PMC contracted to the Australian government, and having consented to the application of the DFDA. If they have not consented to its application, but it is publicly known of their contractual relationship with the government, then not only is a different standard applicable, as between defence employees and PMC employees, but Australia still faces the same consequence to its reputation, however, with no recourse for action.
Furthermore, if it is not publicly known that the PMC is contracted by the government then there is little political repercussion when a PMC employee commits an offence, or is killed or captured in a conflict zone as opposed to regular defence personal. 35 The lack of public outcry enables the conflict to continue out of the public eye. The risk of political fallout is lessened and maintaining domestic support for the war effort is easier. have been considered the only actors on the international plane entitled to exclusive control over military power. Corporations being government creations are in theory answerable to the state. However, with privatisation of sacred areas of the public domain, globalisation and governments 'inbed' with corporations, the pterodactyls are left free to wonder the globe in search of their preyfits. Most concerning of all is that globalization has led to multinational corporate pterodactyls being largely left to operate in foreign jurisdictions with states having minimal will to enforce the law. As can be seen from the Talisman case, Canada was not interested in regulating Talisman's conduct even when associated with serious infringement of the law of nations.
Corporations in the global arena can pick and choose their corporate home to suit the degree of freedom they desire. For instance, choosing a state such as Delaware, U.S.A, means the corporation pays no taxes, or Nevada, U.S.A, means a corporation can be registered without record of who owns it. There is need for transnational regulations that pierce the corporate veil by tracing liability back to the parent companies. Liability of natural persons within companies as well as the juridical entity itself has to be followed through. The rules of jurisdiction, with each state determining whether claims can be bought, is an issue that must be faced by the international community as a whole.
PMC employees have no loyalty to any particular nation, only to the company, who in turn has a sole legal obligation to its shareholders to return a profit. This defeats the governance principle of an army reflecting the diversity of the population it is established to defend. Noam Chomsky has criticised corporations for their fascist structures:
I think that until major institutions of society are under popular control of participants and communities, it's pointless to talk about democracy.
39
Responsibility of multinational corporations for criminal and tortious acts is a grey area, crossing national, private international and public international law. The use by US courts of the ATCA has itself incurred criticism for the courts activism in this area. Globalisation has resulted in a series of fragmented sovereignties with diminishing barriers between jurisdictions making accountability almost impossible. The Australian Government while not a signatory to the Mercenary Convention of 1989 has the capacity through legislation like the Crimes (Foreign Incursions and Recruitment) Act 1978 to prohibit Australian citizens and those ordinarily resident in Australia from engaging in hostile acts in foreign states. However, while this possibility for control at a domestic level exists the will to use it is questionable. The Minister has the ability to exempt organisations and the law only relates to recruiting not actual operations in foreign states.
Threats to sovereign states
States are encouraged to adopt the draft guidelines on the Norms on Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights to model domestic legislation for the control of PMCs. However, our current government shows a distinct preference for self-regulation as previously noted. With state reluctance to take control of its corporate creations and the move of such juridical transnational entities into the domain of defence and security, the efficacy of relying on state enforcement of international obligations comes under question.
As Professor Bakan notes:
The notion that business and government are and should be partners is ubiquitous, unremarkable, and repeated like a mantra by leaders in both domains… Democracy, on the other hand,…requires that the people, through the governments they elect, have sovereignty over corporations, not equality with them: that they have authority to decide what corporations can, cannot, and must do. If corporations and governments are indeed partners, we should be worried about the state of our democracy, for it means that government has effectively abdicated its sovereignty over the corporation.
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Conclusion
With the international obligation to regulate non-state actors imposed on states, who for reasons described lack the will to do so, together with definitional, jurisdictional and enforceability issues, PMCs are left largely to their own devices in conflict zones. It is a bleak future for peace and human rights when governments' blind infatuation with their corporate creations means that 'Cronus like' PMCs may turn against their very creator, those whose existence they are arguably there to protect.
There is a need for public debate, awareness and outrage at this invasion of the final frontier, namely the right of governments to control military power. Citizens should demand that it be rolled back with states taking the responsibility they hold to their people seriously by legislating to render unlawful such activities and stridently enforcing such legislation. This debate and these changes are vital for the future of democracy and peace in the world. are not subject to local law or the jurisdiction of local courts. With regard to criminal, civil, administrative or other legal process, they will remain subject to the exclusive jurisdiction of the State contributing them to the Coalition.' http://www.iraqcoalition.org/regulations/20030626_200 30626_CPANOTICE_Foreign_Mission_Cir.html.pdf viewed 25 July 2008.
